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In litigation, the final evidence of owner- 
ship of stock is the company’s stock 
records. Are you confident that your 
company’s records could withstand rigid 
examination in court if one of your stock- 


holder's property should 
become involved? Un- 
assailable stock records 
are not only protection 
for a company's officers 
and directors, but an ob- 
ligation a company owes 
its stockholders. A re- 
sponsible transfer 
agency, such as The Cor- 
poration Trust Company, 
wholly separated from 
your business office and 
business employees, 
means peace of mind. 
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Registration of Trade-Marks, Service Marks, 
Certification and Collective Marks 


Public Law 489, 70th Congress, 
(Chapter 540—2d Session), ap- 
proved July 5, 1946, known as the 
“Lanham Act,” takes effect July 
5, 1947. Following are some of its 
principal features. 


This act will govern the regis- 
tration of marks used in com- 
merce, including trade-marks, 
service marks, and collective and 
certification marks. It permits 
the registration of service marks 
and collective marks and certifica- 
tion marks, which have not previ- 
ously been subject to registration. 
The act defines these marks as 
follows: 


“The term ‘trade mark’ in- 
cludes any word, name, symbol, 
or device or any combination 
thereof adopted and used by a 
manufacturer or merchant to 
identify his goods and distin- 
guish them from those manu- 
factured or sold by others. 


“The term ‘service mark’ means 
a mark used in the sale or ad- 
vertising of services to identify 
the services of one person and 
distinguish them from the serv- 
ices of others and includes with- 
out limitation the marks, names, 
symbols, titles, designations, 
slogans, character names, and 
distinctive features of radio 
or other advertising used in 
commerce. 


“The term ‘certification mark’ 
means a mark used upon or in 
connection with the products or 


services of one or more persons 
other than the owner of the 
mark to certify regional or other 
origin, material, mode of manu- 
facture, quality, accuracy or 
other characteristics of such 
goods or services or that the 
-work or labor on the goods or 
services was performed by 
members of a union or other 
organization. 


“The term ‘collective mark’ 
means a trade-mark or service 
mark used by the members of 
a cooperative, an association or 
other collective group or organ- 
ization and includes marks used 
to indicate membership in a 
union, an association or other 
organization.” 


The procedure of registration 
includes the filing of a written ap- 
plication, including a drawing of 
the mark, and specimens or fac- 
similes, and the payment of the 
filing fee. 


The Commissioner of Patents 
issues certificates of registration, 
which are to remain in force for 
twenty years, subject to cancella- 
tion, however, by the Commis- 
sioner at the end of six years 
following the date of issuance, 
“unless within one year next pre- 
ceding the expiration of such six 
years the registrant shall file 
in the Patent Office an affidavit 
showing said mark is still in use 
or showing that its nonuse is due: 
to special circumstances which 
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excuse such nonuse and is not due 
to any intention to abandon the 
mark.” The fee for filing each 
original application for registra- 
tion of a mark is $25, and the fee 
on filing an application for re- 
newal, before expiration, is also $25. 


A registrant of a mark regis- 
tered under the provisions of the 
Act of March 3, 1881 or the Act of 
February 20, 1905, may at any 
time prior to the expiration of the 
registration thereof, upon payment 
of the prescribed fee, $10, file with 
the Commissioner an affidavit set- 
ting forth those goods stated in 
the registration on which the 
mark is as used in commerce, and 
that the registrant claims the bene- 
fits of the new act for the mark. 
The Commissioner is thereupon to 
publish notice thereof, with a re- 
production of the mark in the 
Official Gazette and to notify the 
registrant of such publication and 
of the requirement for the affidavit 
of use or nonuse provided in sec- 
tion 8(b) of the Lanham Act. 
This subsection requires cancella- 
tion of such registration by the 
Commissioner, at the end of six 
years after the date of such publi- 
cation, unless within one year next 
preceding the expiration of such 
six years the registrant files in the 
Patent Office an affidavit showing 
that the mark is still in use or 
showing that its nonuse is due to 
special circumstances which ex- 
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cuse nonuse and is not due to any 
intention to abandon the mark. 


Each registration may be re- 
newed for periods of twenty years 
from the end of the expiring period 
upon the filing of an application 
therefor, accompanied by an affi- 
davit by the registrant stating that 
the mark is still in use in com- 
merce, and the payment of the 
renewal fee. 


Generally, the right of a regis- 
trant “to use such registered mark 
in commerce for the goods or serv- 
ices on or in connection with which 
such registered mark has been in 
continuous use for five consecutive 
years subsequent to the date of 
such registration and is still in use 
in commerce, shall be uncontest- 
able,” subject to certain provi- 
sions. One of these is that an 
affidavit must be filed with the 
Commissioner within one year 
after the expiration of any such 
five-year period, setting forth, 
among other things, that “those 
goods or services stated in the reg- 
istration on or in connection with 
which such mark has been in con- 
tinuous use for such five consecu- 
tive years and is in continuous use.” 


The new law will be of wide in- 
terest, since it supplants the law 
providing for prior registration 
and enlarges the field of protection 
to users of types of marks which 
were not registrable under the 
old law. 


A “Proposed Revision of Trade-Mark Rules” has been prepared 
by the Office of the Commissioner of Patents, Washington 25, D. C. 
These rules provide that they are to take effect July 5, 1947. 
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Domestic Corporations 


Delaware. 


Delaware Supreme Court applies general rule that a majority of 
votes cast at a stockholders’ meeting, where a quorum is present, is 
sufficient to elect directors. In Investment Associates, Inc. et al. v. 
Standard Power & Light Corporation et al., 51 A. 2d 572, (The Cor- 
poration Journal, November, 1946, page 204), a major issue before 
the Court of Chancery, New Castle County, concerned the construc- 
tion of the following language of the defendant corporation’s certifi- 
cate of incorporation: “The holders of the Common Stock Series B 
shall have the right by vote of a majority in number of shares of the 
Common Stock Series B issued and outstanding to elect a majority 
in number of the full Board of Directors of the corporation.” That 
court concluded that the quoted language “requires a majority in 
number of the issued and outstanding shares to be voted before the 
Class B directors can be elected, but I also conclude that the same 
language requires successful nominees for Class B directors to receive 
only a majority in number of the shares voted.” Upon appeal, the 
Supreme Court of Delaware has affirmed the judgment of the Court 
of Chancery. It rejected the proposition that, before a nominee could 
be elected, it was necessary that a majority in number of the shares 
issued and outstanding, as contrasted with a majority of the votes 
cast at the stockholders’ meeting, be cast in the nominee’s favor. The 
court remarked: “Outstanding among the democratic processes con- 
cerning corporate elections is the general rule that a majority of the 
votes cast at a stockholders’ meeting, provided a quorum is present, 
is sufficient to elect directors.” The court was unable to find the use 
of any words in the certificate which would militate against the 
application of this general rule, and said: “If this rule is to be 
observed, then the charter provision must not be couched in ambig- 
uous language, rather the language employed must be positive, 
explicit, clear and readily understandable and susceptible to but one 
reasonable interpretation, which would indicate beyond doubt that 
the rule was intended to be abrogated.” Standard Power & Light 
Corporation et al. v. Investment Associates, Inc. et al., 51 A. 2d 572. 
Howard Duane of Wilmington and Murray Taylor and H. Preston 
Coursen of New York City, for appellants. John J. Morris, Jr., (of 
Hering, Morris, James & Hitchens), of Wilmington, and Benjamin 
Algase, Sergei S. Zlinkoff, and Herbert L. Barnet (of Hays, Podell 
& Shulman), all of New York City, for appellees. 


In appraisal of stock of shareholders dissenting to merger, court 
indicates asset value was to be weighted at 50% and market value 
and value based on estimated future earnings and dividends at 25%, 
each. In a recent case, the issue was whether an appraiser appointed 
under Section 61 of the Corporation Law committed error in arriving 
at his determination of the value of dissenting preferred stockholders’ 
shares following a merger between General Realty & Utilities Cor- 
poration and its wholly owned subsidiary, both Delaware corpora- 
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tions. The appraiser, in his final report; set a value of $120 a share. 
The Court of Chancery, New Castle County, after examination of 
the appraiser’s reports and exceptions filed thereto by stockholders 
and the surviving corporation, the company’s status, income, divi- 
dend record, balance sheet and market quotations of its stock, 
concluded that the appraiser, in arriving at the $120 per share value, 
having attributed approximately 80% to asset value and the bulk of 
the remainder to the value based on future earnings and dividends, 
had overweighted the asset value and had practically ignored market 
value. “I conclude,” said the court, “that it would be reasonable here 
to weight asset value at 50%, and market value and value based on 
estimated future earnings and dividends at 25%.” Applying this 
method, the Vice Chancellor arrived at a value of $108 per share, 
which he held the stockholders entitled to a valuation and payment 
of their shares were to receive. As to a contention of the dissenting 
stockholders that interest should have been allowed by the appraiser 
on the value of their shares from the effective date of the merger, the 
court cited Meade v. Pacific Gamble Robinson Co., 51 A. 2d 313, (The 
Corporation Journal, May, 1947, page 324), where it was held that 
this appraisal statute, as it stood in 1941, did not require a corpora- 
tion to pay interest from the date of the merger, but only required the 
payment thereof from the date when the corporation was required by 
the statute to pay the amount of the appraisal. The court continued: 
“While the 1943 amendments to the appraisal statute were substan- 
tial, I can find nothing therein which would require the Corporation 
to pay interest from the effective date of the merger. Since the 
appraisal statute as amended in 1943 provides for exceptions to an 
appraiser’s report, it would seem that in cases where, as here, excep- 
tions have been filed, the Corporation will first be obligated to pay 
when this court enters its decree disposing of the exceptions and 
determining the value of the stock. Such being the case, the appraiser 
did not commit error in not adding interest on the appraised value 
of the shares from the date of the merger.” Application of General 
Realty & Utilities Corporation, Court of Chancery, New Castle County, 
March 26, 1947. Aaron Finger of Richards, Layton & Finger of 
Wilmington (Leonard P. Moore of Chadbourne, Wallace, Parke & 
Whiteside of New York City, of counsel, for General Realty & 
Utilities Corporation. Morris, Steel, Nichols & Arsht of Wilmington 
and Unzer & Pollock of New York City, for the stockholders. Com- 
merce Clearing House Requisition No. 370701 ; 52 A. 2d 6. 


New York. 


Trustee for corporation ruled entitled to recover, from plaintiff- 
stockholder in prior derivative suit, amount received out of court 
in settlement of that suit before trial. “The challenge to the within 
complaint, for failure to state a cause of action,” said the Court of 
Appeals, “raises the question of whether a plaintiff in a stockholder’s 
derivative action may be required to account to the corporation 
for moneys received in private settlement for discontinuance of the © 












The Corporation Journal 347 





action.” The defendants in this action had previously commenced 
a stockholder’s derivative suit in behalf of their company in which 
mismanagement by officers and directors was alleged and there was 
a prayer for an accounting by them and for the impressing of a trust 
in favor of the company upon all secret profits and gains obtained by 
any of the directors, etc. Before trial in this earlier action, it was 
discontinued without notice to other stockholders and without ap- 
proval by the court, by an arrangement whereby the plaintiff stock- 
holder executed releases in his individual and representative capacity, 
and transferred and delivered his stock, having a market value of 
$51.88, to the defendant directors in that suit and received the sum 
of $9,000. The trustee of the company instituted the present suit to 
recover the difference between these amounts, $8,948.12, alleging the 
plaintiff in the earlier suit had failed to account to the company for 
this amount. The Court of Appeals, in concluding that a cause of 
action was stated by the complaint and denying a motion to dismiss 
the complaint, reversing a judgment against the trustee, remarked: 
“The very nature of the derivative suit by a stockholder-plaintiff 
suing in the corporation’s behalf suggests the application of the 
fiduciary principle to the proceeds realized from such litigation 
whether received by way of judgment, by settlement with approval 
of the court, which presupposes stockholders approval, or by private 
settlement and discontinuance of the action at any stage of the 
proceeding.” “The plaintiff-stockholder, in good conscience, should 
not be allowed to retain the proceeds of a derivative suit discontinued 
by stipulation, to his individual use, in opposition to the corporation, 
any more than the proceeds of a judgment or a settlement with court 
approval.” Clarke v. Greenberg et al., 296 N. Y. 146, 71 N. E. 2d 443. 
Harold Harper, Ben A. Matthews and Vincent P. Uihlein of New 
York City, for plaintiff. Milton Paulson, William E. Haudek and 
Leonard I. Schreiber of New York City, for respondents. 


Beneficiary under will, entitled to shares of corporate stock, held, 
as equitable owner of shares, to have legal capacity to sue on behalf 
of corporation in derivative suit. In Law v. Alexander Smith & Sons 
Carpet Co. et al.,66 N. Y. S. 2d 187, (The Corporation Journal, April, 
1947, page 306), the New York Supreme Court, New York County, 
ruled that a beneficiary under a will, who had become entitled to 
certain shares standing in the name of the estate, was not a holder 
of record of the shares so as to prosecute a derivative action in the 
name of the corporation or to claim a deprivation of the pre-emptive 
rights. Upon appeal, the Appellate Division, First Department, has 
reversed the judgment and order granting a motion to dismiss the 
complaint, observing: “One who is an equitable owner of shares of 
stock in the corporation at the time of the commencement of the suit 
and at the time of the transactions of which she complains has the 
legal capacity to sue on behalf of the corporation.” The court indi- 
cated that the executor of the estate, as such, was a proper and 
necessary party to the suit, and that he “should be made a party 
defendant if he does not choose to join as a party plaintiff.” Law v. 
Alexander Smith & Sons Carpet Company et al., New York Supreme 
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Court, Appellate Division, First Department, March 7, 1947. John 
F. Condon, Jr., of counsel (Hubert E. Rogers and Jack M. Evans 
with him on the brief; Rogers & Condon, attorneys), for appellant. 
Clifton S. Thompson, of counsel (Gerhard R. Gerhard and John D. 
Kernan, Jr., with him on the brief; Appleton, Rice & Perrin, attor- 
neys), for respondent Alexander Smith & Sons Carpet Co. Allen T. 
Klots, of counsel (Theodore Kiendl, Peter H. Kaminer, William R. 
Meagher and Taggart Whipple with him on the brief; Winthrop, 
Stimson, Putnam & Roberts, attorneys for director defendants- 
respondents Drayton Cochran et al.; Davis, Polk, Wardwell, Sunder- 
land & Kiendl, attorneys), for underwriter defendants-respondents 
Harold Stanley et al. Commerce Clearing House Court Decisions 
Requisition No. 369739. 


Foreign Corporations 


Mississippi. 


Failure of plaintiff in trial court to establish that agent of qualified 
foreign corporation, who had been served, was, in fact, its statutory 
agent, held ground for reversal of default judgment. The defendant 
in the lower court, against which a default judgment was obtained 
by plaintiff there, was a California corporation which had qualified to 
do business in Mississippi and had designated an agent upon whom 
process might be served. Process was issued and served as stated in 
the sheriff’s return: “Executed personally on the Superior Oil Co., 
a corp., by delivering a true copy of the within writ to J. H. Thomp- 
son, res. agt., for process.” “The declaration,” said the Supreme 
Court of Mississippi “does not allege that Mr. Thompson had been 
appointed resident agent, nor was it accompanied by a certified copy 
of his appointment. A true copy of this process was forwarded by 
registered mail, properly addressed, postage prepaid, to the home 
office of the appellant, and proper entry was made on the docket of 
the circuit court, according to thie certificate of the clerk thereof. 
Return receipt duly executed by appellant was in due course returned 
to the clerk and filed. There was no showing in the record of the trial 
court that appellant, a nonresident corporation, had appointed J. H. 
Thompson as its agent for the service of process in Mississippi. In 
other words, there was no proof of such appointment on file in the 
trial court at the time the case was tried. This omission appellee 
has sought to remedy by filing here a certified copy of such appoint- 
ment of Mr. Thompson, originally, certificates of the correctness 
thereof executed by the circuit clerk and the Secretary of State of 
Mississippi being attached thereto.” Upon appeal, appellant com- 
pany contended it had not been properly served, as the record did 
not show the alleged agent of the defendant was actually the 
appointed agent for the service of process and that the court would 
not take judicial notice of that status even where it was the fact. 
The court reversed the default judgment for the plaintiff below. It 
concluded that the record did not contain evidence of lawful service 
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upon the appellant company as required by statute in order to confer 
jurisdiction upon the trial court, and as it was absent from the record 
of the trial court, the default judgment must be set aside and the 
cause remanded for further proceedings. Superior Oil Co. v. Smith, 
29 So. 2d 114. William N. a athe and Wells, Wells, Newman 
& Thomas of Jackson and W. B. Wagner of Houston, Texas, and 
Murray Christian of Jackson, for appellant. E. F. Coleman of Purvis, 
for appellee. 


Taxation 


California. 

Ruling that property purchased in interstate commerce for ship- 
ment to Hawaii and stored in California due to war conditions, 
awaiting shipment, was not subject to property taxes, is affirmed by 
the Supreme Court of California. In The von Hamm-Y oung Company, 
Ltd., v. City and County of San Francisco, 170 P. 2d 940, (The Corpora- 
tion Journal, November, 1946, page 213), the District Court of 
Appeal, First District, Division 1, California, ruled that property 
which was purchased by a Hawaiian merchandising corporation in 
various parts of the United States for resale in Hawaii and stored 
in California, due to war conditions, awaiting facilities for shipment, 
was not subject to personal property taxes in California. Upon 
appeal, the Supreme Court of California has affirmed this judgment. 
The court said: “The basic issue with respect to the taxability of the 
goods that were shipped by rail to San Francisco is whether their 
storage in San Francisco constituted such a break in their interstate 
transit as to remove them from the protection of the commerce 
clause.” After discussing various types of breaks in interstate 
transit which might bring property within the jurisdiction of the local 
taxing authority, as illustrated by decisions of the Supreme Court 
of the United States, the court concluded that there was not sufficient 
break in the continuity of interstate transit in this instance to justify 
the imposition of the tax upon the goods transported by rail to San 
Francisco en route to Hawaii. It included within this rule not only 
goods purchased in other states but also goods purchased in Cali- 
fornia outside San Francisco, the place of storage. As to goods 
purchased in that city and taken by means other than by common 
carriet to the warehouse there, the court also held these immune 
from taxation, remarking: “In view of the certainty in the present 
case that the goods were committed to a movement outside the state 
and would not be diverted into the channels of local trade, the fact 
that shipping permits had already been obtained for the goods, and 
the impossibility under the wartime emergency regulations of deliv- 
ering the goods directly to the common carriers that were to transport 
them to Hawaii, the movement of the goods from the place of 
purchase to the warehouses must be considered a movement in inter- 
state commerce just as it would have been had the goods been 
delivered directly to the common carriers and held under their con- 
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trol until shipped.” The von Hamm-Young Company, Ltd. v. City and 
County of San Francisco,* Supreme Court of California, March 14, 


1947. Commerce Clearing House Court Decisions Requisition No. 
370163. 


* The full text of this opinion is printed in the State Tax Reporter, California, 
page 3211. 


Imposition of state income tax upon Texas company, moving 
products from Texas to Louisiana and from Louisiana to Texas over 
Louisiana navigable waters, ruled not an unconstitutional burden 
on interstate commerce. Plaintiff, a Texas corporation authorized 
to do business in Louisiana, sued to recover income taxes paid under 
protest to Louisiana. It had no office or place of business in Louisiana, 
nor did it have there any wharves, docks, loading, unloading, storage 
or other facilities, or have any tangible or intangible personal or 
real property in the state. Plaintiff was engaged exclusively in the 
transportation of petroleum and petroleum products and barges and 
other water craft by water by means of tugs and barges, the latter 
operating from plaintiff’s principal and only office at Orange, Texas, 
as their home port. Plaintiff’s tugs and barges operated upon the 
navigable water lying within the states of Texas, Louisiana, Missis- 
sippi and Alabama. As to Louisiana, these included only the 
Mississippi River and other navigable rivers and waters leading into 
the Mississippi and into the Gulf of Mexico. These Louisiana 
navigable waters were exclusively maintained and improved by the 
Federal Government with Federal funds, and no part of the revenue 
of Louisiana was expended for such purposes. As to Louisiana, the 
transportation of the petroleum and petroleum products moved from 
points in Texas to points in Louisiana and from points in Louisiana 
to points in Texas and to other points in Louisiana. The defendant 
Collector had demanded, in addition to other income taxes paid 
under protest and not under dispute in this suit, taxes based on 
income derived from transportation services performed by plaintiff 
in navigating in and upon the Louisiana navigable waters between 
Louisiana and Texas. The taxable amount demanded was reached by 
applying a barrels-miles formula prepared by the Collector. The 
United States District Court for the Eastern District of Louisiana, 
Baton Rouge Division, in considering whether the tax contravened 
provisions of the Federal and State Constitutions and Federal stat- 
utes enacted in 1811 and 1812 relating to the formation of Louisiana 
and its admission to statehood, stressed that the tax was not imposed 
upon the use of navigable waters of the state, as such, but upon 
income earned in Louisiana and that residents and nonresidents 
using such waters, whether in intrastate or interstate commerce, 
enjoyed the discharge of the governmental functions as to the protec- 
tion of life and property, provided through the means of income and 
other general taxes. The court concluded that here there was no 
unconstitutional burden upon interstate commerce. The Collector’s 
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right, under the statute, to use the barrel-miles formula was regarded 
as a use of legislative power delegated to him. Higman Towing Co. v. 
Cocreham,* United States District Court, Eastern District of Louisi- 
ana, Baton Rouge Division, March 17, 1947. L. J. Benckenstein of 
Beaumont, Texas, and L. K. Benson of New Orleans, Louisiana, for 
plaintiff. Fred S. LeBlanc and John B. Smullin of Baton Rouge, 
Louisiana, for defendant. Commerce Clearing House Court Deci- 
sions Requisition No. 370469. 


* The full text of this opinion is printed in the State Tax Reporter, Louisiana, 
page 1558. 





Mississippi. 

“Gum counters” operated by theatre corporation in lobbies of its 
theatres, purchases being made from local wholesale stores not owned 
by the corporation, ruled not subject to chain store tax. This suit was 
brought to recover a chain store tax, paid under protest, exacted 
under the provisions of Chapter 121, Laws of 1940, Sections 9300 to 
9311, inclusive, Code 1942, upon the theory that the appellant tax- 
payer was engaged in operating chain stores in connection with three 
or more theatres owned and conducted by it in Mississippi. The 
proof disclosed that the “stores” operated by the theatre corpora- 
tion were maintained within the lobby of each theatre, where they 
were accessible only to those who had first purchased tickets, and 
that chewing gum, candy bars, popcorn, etc., were there sold to its 
patrons; that this merchandise was purchased from local wholesale 
stores, not owned by the taxpayer, instead of being distributed from 
a central warehouse; and that there was not present in the operation 
of these “gum counters” the advantages of mass buying and the other 
factors and advantages availed of by the ordinary chain stores. 
The Mississippi Supreme Court noted, from an examination of the 
act imposing the tax, that the foundation of the tax was the fact 
“that ‘due to the greater specialization in management and methods 
and advantages of mass buying,’ etc., stores operated in multiple 
units enjoy an advantage over individually owned and operated 
single stores to such an extent as to justify their separate classifica- 
tion for the purpose of privilege taxation.” The court concluded that 
the tax, as levied, was not within the intent and meaning of the act, 
and gave judgment for the appellant corporation. Richards Lightman 
Theatres Corp. v. Stone et al.,* 29 So. 34 265. Commerce Clearing 
House Court Decisions Requisition No. 369245. 





* The full text of this opinion is printed in the State Tax Reporter, Mississippi, 
page 7561. 


Pennsylvania. 


Imported goods, still in original, unbroken packages, stored in 
Government bonded warehouses and at importing foreign corpora- 
tion’s plant, ruled in foreign commerce, and values were not to be 











354 The Corporation Journal 


included as capital employed wholly within state in determining | 


amount due as additional bonus charge. Appellant Maryland corpora- 
tion was engaged in the manufacture of cigars and was doing business 
and employing capital in Pennsylvania during 1941. The question 
raised, upon appeal to the Court of Common Pleas, Dauphin County, 
was whether the Commonwealth, in arriving at the greatest amount 
of capital employed during the year, in determining the additional 
bonus due from appellant, could include an amount representing the 
value of imported tobacco in the original and unbroken packages 
stored in the appellant’s plant and also an amount representing the 
value of imported tobacco, in the original packages, in U. S. Govern- 
ment bonded warehouses, upon which the duty remained unpaid. 
The court, noting that the bonus “is not a tax, but is a charge upon 
foreign corporations for the privilege of transacting an intrastate 
business within Pennsylvania, as consideration or compensation for 
the grant of such privilege, measured by capital employed or to be 
employed in such business,” concluded that the values so represented 
by imported tobacco at appellant’s plant and in Government bonded 
warehouses were in foreign commerce and that the values thereof 
were not capital employed or to be employed wholly within the state 
and were, therefore, not subject to the bonus charge, and that a 
settlement including such values offended Article 1, Section 10(2) 
of the Constitution of the United States. Commonwealth of Pennsyl- 
vania v. Bayuk Cigars, Inc.,* Court of Common Pleas, Dauphin 
County, February 10, 1947; exceptions dismissed, April'10, 1947.* 
Scholl & Dougherty of Philadelphia, for appellant. James H. Duff, 
Attorney General, for appellee. Commerce Clearing House Court 
Decisions Requisition No. 368491. 





* The full text of these opinions is printed in the State Tax Reporter, Penn- 
sylvania, pages 10,072 and 10,090. 


Appealed to the Supreme Court 


The following cases previously digested in The Corporation Journal have 
been appealed to The Supreme Court of the United States.* 


Montana. Docket No. 1003. Board of Railroad Commissioners v. 
Aero Mayflower Transit Co., Montana Supreme Court, September 19, 
1946. (The Corporation Journal, May, 1947, page 333.) Motor carriers 
—contract carrier in interstate commerce—imposition of state tax upon 
carrier. Appeal filed, February 10, 1947. Jurisdiction noted, March 
10, 1947. 


* Data compiled from CCH U. S. Supreme Court Docket, 1946-1947. 


eyo 








— > rn =, A et rR rh *«* ~ - os «6A tne 1 — 


no ~™ he Fs 


Rea ae ae oe 


aia. ot a a oD 








355 


The Corporation Journal 


Regulations and Rulings 


FiLorripa—The Documentary Stamp Tax Act contemplates that the 
payment of documentary stamp taxes on proxies is to be evidenced by 
stamps attached to the proxies themselves. (Opinion of the Attorney 
General to the State Comptroller, State Tax Reporter, Florida, | 64-002.) 

Tires leased by a manufacturer to the owner of a motor vehicle 
are not subject to ad valorem taxation, since they become a part of 
the vehicle when in actual use. However, such exemption cannot be 
extended to tires in storage or which are used as spare tires. (Opinion 
of the Attorney General, State Tax Reporter, Florida, {| 24-013.) 


Grorcia—The 1947 Edition of the Income Tax Regulations have 
been issued by the Income Tax Unit of the Department of Revenue. 
(State Tax Reporter, Georgia, pages 1201 et seq.) 


Louis1ana—Interest received on stocks, bonds, treasury notes and 
other securities of the Federal government or its instrumentalities is 
exempt from the Louisiana income tax. (Louisiana Revenue Bulletin, 
State Tax Reporter, Louisiana, J 15-034.) 


MaRYLAND—A transfer of real property to a corporation in 
exchange for its stock is subject to the recordation tax. The proper 
measure of the actual consideration paid or to be paid is the current 
value of the property transferred and that value will not necessarily be 
the same as its net cost. (Opinion of Attorney General to Clerk of 
Circuit Court of Somerset County, State Tax Reporter, Maryland, 
{ 48-508.) 

MAasSACHUSETTS—The Appellate Tax Board has ruled that a Massa- 
chusetts business corporation operated moving picture theatres in a 
Massachusetts city and owned and used projection and sound repro- 
ducing equipment, motors, fans, etc., this equipment was not taxable 
locally as “machinery used in the conduct of the business” under 
Sec. 5(16), Ch. 59, G. L. (State Tax Reporter, Massachusetts, {] 24-097.) 

New Yorxk—The Attorney General has ruled that a certificate of 
change of shares of stock, etc., of a stock corporation, providing for 
votes representing fractions of a share, should not be filed by the Secre- 
tary of State. 

Where a New York corporation has filed an application with the 
Tax Commission for approval to keep its transfer books outside of the 
state but such approval has not yet been obtained, the stock may be 
validly transferred outside of the state but the tax must be paid. 
(Ruling of Department of Taxation and Finance, State Tax Reporter, 
New York, { 98-017.) 

Ou10—The admissions tax is purely a gross receipts tax to be paid 
by the person receiving the admission price. There is no provision for 
charging the tax to the person paying for an admission or requiring 
or authorizing the person charging for the admission to collect the tax 
from the person paying the same. No amounts, except the Federal 
tax, may be deducted in computing the admissions tax. (Ruling, Ohio 
Board of Tax Appeals, Ohio State Tax Reporter, {| 64-006.) 
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Some Important Matters for 
June, July, August, September and October 


This Calendar does not purport to be a complete calendar of all matters requiring 
attention by corporations in any given state. It is a condensed calendar of the more 
important requirements covered by the State Report and Tax Bulletins of The 
Corporation Trust Company. Attorneys interested in being furnished with timely 
and complete information regarding all state requirements in any one or more states, 
including information regarding forms, practices and rulings, may obtain details 
from any office of The Corporation Trust Company or C T Corporation System. 


Arizona—Report to Corporation Commission and Registration Fee 
due during June——Domestic and Foreign Corporations. 

Arxansas—Anti-Trust Affidavit due on or before August 1—Domestic 
and Foreign Corporations. 

Annual Franchise Tax due on or before August 10.— 
Domestic and Foreign Corporations. 

CatiFornia—Quarterly Retail Sales Tax Returns and Payments due 
on or before July 15 and October 15.—Domestic and Foreign 
Corporations. 

Franchise Tax based on net income. Second installment 
due on or before September 15.— Domestic and Foreign 
Corporations. 

ConneEcticutT—Annual Report due on or before August 15 (if corpo- 
ration was organized or qualified between July 1 and Decem- 
ber 31 of any previous year)—Domestic and Foreign Cor- 
porations. 

DeLtawarkE—Annual Franchise Tax due between April 1 and July 1— 
Domestic Corporations. 

DomINion oF CaNADA—Income Tax and Excess Profits Tax Return 
due on or before June 30.—Domestic and Foreign Corporations. 

Fiorma—Annual Report and Fee due on or before July 1—Domestic 
and Foreign Corporations. 

IpAano—Annual Statement and Annual License Tax due between 
July 1 and September 1—Domestic and Foreign Corporations. 

Ittrnors—Annual Franchise Tax due on or before July 1, but may be 
paid up to July 31 without penalty—Domestic and Foreign 
Corporations. 

Inp1anA—Annual Report due within 30 days after June 30.—Domestic 
and Foreign Corporations. 

Quarterly Gross Income Tax Returns and Payments due on 
or before July 31 and October 31.—Domestic and Foreign Corpo- 
rations. 

Iowa—Annual Report due between July 1 and August 1—Domestic 
and Foreign Corporations. 

Statement of Capital and Property Increase due at the time 
of filing the Annual Report in July—Foreign Corporations. 

Report of Transfers of Stock due on or before July i.— 
Domestic Corporations. 
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Iowa (continued) 
Quarterly Retail Sales Tax Returns and Payments due on 


or before July 20 and October 20.—Domestic and Foreign 
Corporations. 


Kentucky—Statement of Existence due on or before July 1—For- 
eign Corporations. 
Verification Report as to Process Agent due on or before 
July 1—Domestic and Foreign Corporations. 
List of Resident Stockholders and Bondholders due on or 
before August 1—Domestic and Foreign Corporations. 


Lou1stana—Franchise Tax Report and Tax due on or before October 1. 
—Domestic and Foreign Corporation. 


Matne—Annual Franchise Tax due September 1 ; delinquent one month 
later—Domestic Corporations. 


Micuican—Annual Report and Franchise Tax due during July and 
August.—Domestic and Foreign Corporations. 
Report of Unclaimed Moneys, Securities, Credits, etc., due 
on or before June 30.—Domestic and Foreign Corporations, 


MississtpP1—Annual Report and Fee to Factory Inspector due in July. 
—Domestic and Foreign Corporations employing 5 or more per- 
sons in Mississippi. 

Annual Franchise Tax Report and Tax due on or before 
July 15.—Domestic and Foreign Corporations. 


Missouri—Annual Registration Statement and Anti-Trust Affidavit 
due during July—Domestic and Foreign Corporations. 


Montana—Annual License Tax Based on net income due on or before 
June 15.—Domestic and Foreign Corporations. 


NeprasKkA—Annual Report and Franchise (Occupation) Tax due on 
or before July 1—Domestic Corporations. 
Annual Report and Franchise (Occupation) Tax due dur- 
ing July.—Foreign Corporations. 
Nevapa—Annual List of Officers and Designation and Acceptance of 
Resident Agent due on or before July 1—Domestic and For- 
eign Corporations. 


NortH CaroLina—Annual Franchise Tax Report and Tax due on or 
before July 31—Domestic and Foreign Corporations. 


Norta Daxota—Corporation Report due during July —Domestic Cor- 
porations. 
Quarterly Retail Sales Tax Returns and Payments due on 
or before July 20 and October 20.—Domestic and Foreign 
Corporations. 


Oxnto—Annual Franchise Tax due on or before July 15.—Domestic 
and Foreign Corporations. 
Retail Sales Tax Returns and Vendors’ Excise Tax due on 
or before July 31—Domestic and Foreign Corporations. 
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OxKLaHoMA—Annual Capital Stock Affidavit due between July 1 and 
August 1.—Foreign Corporations. 

Annual License Tax Report and Tax due on or before 
August 31—Domestic and Foreign Corporations. 

Orecon—Annual Report due during June—Domestic and Foreign 
Corporations. 

Annual License Fee due within 30 days after July 15— 
Domestic Corporations. 

Annual License Fee due between July 1 and August 15.— 
Foreign Corporations. 

Ruope IsLtanpD—Semi-Annual Report to Division of Industrial Inspec- 
tion due in October and April_—Domestic and Foreign Corpo- 
rations employing 5 or more persons in Rhode Island. 

Soutn Daxota—Quarterly Retail Sales Tax Returns and Payments 
due on or before July 15 and October 15.—Domestic and For- 
eign Corporations. 

TENNESSEE—Annual Privilege (Franchise) Tax Return and Payment, 
Annual Report and Tax and Excise Tax Report and Tax due 
on or before July 1—Domestic and Foreign Corporations. 

Report of Dividends paid to residents due on or before 
July 1—Domestic and Foreign Corporations. 

Unttep States—Second and Third Installments of Income Tax due 
June 15 and September 15, respectively —Domestic Corporations 
and Foreign Corporations having offices or places of business in 
the United States. 

Withholding at source due on or before July 31 and 
October 31.—Domestic and Foreign Corporations. 

WasHINGTonN—License Fee due on or before July 1—Domestic and 
Foreign Corporations. 

West Vircinta—License Tax Statement due on or before July 1— 
Domestic Corporations. 

Annual License Tax due on or before July 1—Domestic and 
Foreign Corporations. 

Fee to State Auditor as Attorney in Fact due on or before 
July 1—Foreign Corporations and those Domestic Corporations 
whose principal place of business or chief works are located in 
other states. 

Quarterly Business and Occupation (Gross Sales) Tax Re- 
turns and Payments due on or before July 30 and October 30.— 
Domestic and Foreign Corporations. 

Wisconsin—Second Installment of Income Tax due on or before 
August 1——Domestic and Foreign Corporations. 

Wyominc—Annual Statement and License Tax due on or before July 
1.—Domestic and Foreign Corporations. 
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The Corporation Trust Company’s 
Supplementary Literature 


In connection with its various activities The Corporation Trust Company publishes 
the following supplemental pamphlets, any of which will be sent without charge 
to readers of The Journal. Address The Corporation Trust Company, 
120 Broadway, New York 5, N. Y. 


Suppose the Corporation’s Charter Didn’t Fit! Shows how charter 
provisions which suit well enough at time of organization may be 
handicaps for the corporation in later life—some measures to avoid them that a 
lawyer may help his client to take. 

What! We Need a Transfer Agent? Nonsense! The foregoing is the 
title of a pamphlet which describes in detail, with many illustrations, 
the exact steps through which a stock certificate goes in being transferred from 
one owner to another by an experienced transfer agent. 

When a Corporation Is P. W. O. L. A simple explanation of the 
reasons for and purposes of the foreign corporation laws of the 
various states, and illustrations of when and how a corporation makes itself 
amenable to them. Of interest both to attorneys and to corporation officials. 

Contracts You Can’t Enforce. Interesting case-histories which show 


advisability of contractor getting lawyer’s advice before undertaking 
construction work outside his home state, even for federal government. 


What Constitutes Doing Business. (Revised to June 1, 1946.) A 
191-page book containing brief digests of decisions selected from 


those in the various states as indicating what is construed in each state as 
“doing business.” 


After the Agent for Service Is Gone. What will happen then if suit is 
brought against the company? Some examples taken from actual 
court cases, with full texts of the final decisions. 


Delaware Corporations. Presents in convenient form a digest of the 
Delaware corporation law, its advantages for business corporations, 
the attractive provisions for non par value stock, and a brief summary of the 
statutory requirements, procedure and costs of incorporation. 


Spot Stocks—and Interstate Commerce. Treats, in a general and 
informal way, of the relation between the carrying of goods in 
warehouses in outside state and the statutory obligations which that activity, 
in some states, places on the corporation owning the goods. 

We've Always Got Along This Way. A 24-page pamphlet of cases in 
various states in which corporation officials who had thought they 
were getting along very well with statutory representation by a business employe 
suddenly found themselves in trouble. 

Judgment by Default. Gives the gist of Rarden v. Baker and similar 
cases, showing how corporations qualified as foreign in any state 


and utilizing their business employes as statutory representatives are sometimes 
left defenseless in personal damage and other suits. 





120 BROADWAY, NEW YORK 5, N. Y. 


Posrmastrer—If undeliverable For Any Reason, notify 
sender, stating reason (and new address, if known, 
if addressee has moved) on postage for 
which is guaranteed. 


THE CORPORATION JOURNAL 


The Corporation Journal is published by The Corpora- 
tion Trust Company monthly, except in July, August, and 
September. Its purpose is to provide, in systematic and con- 
venient form, brief digests of significant current decisions of 
the courts, and the more important regulations, rulings or 
opinions of official bodies, which have a bearing on the or- 
ganization, maintenance, conduct, regulation, or taxation of 
business corporations. It will be mailed regularly, postpaid 
and without charge, to lawyers, accountants, corporation 
officials, and others interested in‘corporation matters, upon 
written request to any of the company’s offices. 


When it is desired to preserve The Journal in a perma- 
nent file, a special and very convenient form of binder will 
be furnished at cost ($1.50). 








